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Merit Systems Protection Board (MSPB):
A Legal Overview I

The Merit Systems Protection Board (MSPB or Board) is a qudgiial independent agency in Legislative Attorney
the executivdoranch charged with protecgifiederal employees againsiproperemployment
related actionsThe Board works to ensure, for examplhgt federal agencies avoid taking
arbitrary action against employees, exliigjfavoritism, or engagingn reprisals against
whistleblowersThe MSPB also aims to promote an effective federal workforce free of certai
types of discrimination and other prohibited personnel practithde the Board mainlgarries
out its missionftirough adjudicationf federal employmentelated disputest alsoperforms
specified oversighfunctions related to federal employmeintcluding conducting special studies
of the civil service and other executive branch merit systems.

March 25,2019

Jennifer A. Staman
Legislative Attorney

Establishedy the Civil Service Reform Act of 1978he MSPB consists of threBoardmembers, appointed by the President
with the adice and consent of the Senate. Not more than two Board memégiseadherents fothe same political party.
The term ofoffice of each Bard member is seven ysaand terms are nonrenewalieard members maye removed by

the Presidentnly for inefficiency, neglect of duty, or malfeasance in offitike Board operates concurrentlith the Office

of Special Counsel, an independerbecutorialfederal agencyThe Special Counsetceives and investigates complaints
related tacertain kinds ofederal agency misconduahd maypetition the Board for corrective action

The MSPBoperatedike atribunaland maintains procedures for conducting hearings, examiningreédand rendering
decisions. Mostases the Boaneviews ardederal employee appeals of adverse actimmttuding thoseelated taremoval

or suspension dmploymentWhenthe MSPB detemines that a federal employee has been subject to an improper adverse
action the Board can issworders that compelgencies to reverse these actiand depending upon the particular agency
action in questiormay order relief, including reinstatemebita ¢ k pay, and attorney’s fees

The Boardalso maintains original jurisdiction over certépes ofcases in whiclit hears and decideélse case initially

rather than reviews an agency decisléor. example, the MSPB may adjudicate cases brought l)ftive of Special

Counserelated to a prohibited persoripeactice. The Special Counsel may, among other thpejgion the Board for a

stay of an adverse employment action in relation to this pra&iwaeof theBoard adjudicatory functionsncluding

appeals of adverse action decisidgpicallyarec ar r i ed out by “emgdayeadibyithe Boardtwhilee j udge
administrative law judges (ALJs)ay examinenatters coming undertheBoard or i ginal jurisdiction

Federal employees or apgdints for employment who are adversely affected by a final ordfrcision of the MSPB may
obtain judicial review.TheU.S. Court of Appeals for the Federal Cirdiiederal Circuit)s generallythe properjudicial
forum forthese case$-ederal lancompels thd-ederal Circuito examine these cases under a standard of review that is
deferential to t hCEonsktahtBthesFedéral Ciecuitiypiaally uphalda Board decisidiigt a special
jurisdictional ruleexistsfor soc a 1 1 e dcase®invalwng an alleged violationf federal antidiscrimination laws in
connection with an improper adverse persoacgbn.FollowingtheMS P B’ s  dne enixed casen affected employees
may seek judicial review in fedemdistrict courtratherthan the Federal Circuiistrict court reviewis generallypreferable
for the petitioning federal employee, as district cotyppécally review these discriminatierelated claims under a de novo
standard (i.e., affording no deference to the determimafithe MSPB.

Since March 201%he Board hakacked sitting membergack of a quorum prevents the Board from perfornsame of its
reviewfunctions, including issuinfinal decisions in cases whan initial decisionissued byanadministrative judgéas
been appealei the full Board As a result, a significant case backlog has developed. President Trump has submitted
nominees to the Senate to fill vacancies on the Board.
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1See5 CF.R. §1200.1 5 U.S.C. § 2301b). These standards include recruiting qualified individuals from appropriate
sourcesn an endeavor to achieve a wianice from all segments of society; selecting and advareimgoyees based

on merit after fair and open competition; tiegtemployees and applicants fairly and equitably without regard to
political affiliation, race, color, religion, national origin, sex, marital status, age, or handicapping condition, and with
proper regard for their privacy and constitutional rights, and providing equal pay for equal work and appropriate
incentives for excellent performancee id.

2See5 CF.R. §1200.1 In general, prohibited personnel practices include certain discriminatory or other improper

actions that causggnificant changgin duties, responsibilities, or working conditidios a federal employee. 5 U.S.C.

§ 2302(a) See alstMSPB,ANNUAL REPORTFORFY 2018 at 2, 28 (Feb. 28, 20) attps://www.mspb.gov/
MSPBSEARCH/viewdocs.aspx?docnumber=1592474&version=1598254&application=ACR{PR£einaftei2018

AnnualRepdl, (declaring that the codified meriprovidg stem princi
foundational values for civil service policy apthctice . . help leaders and employees make good personnel

decisions, andrpvent conduct that undermines merit and confidence in Goverfiment.

3See5 CF.R. §1200.1 5 U.S.C. § 1204(a)f1

pl

“E1 gi n tofthe Deagury,567U.S,1 6 (2012) (citing 5 U.S.C.§ §1204(Ca)(2),

authority to review a particular penalty imposed by an agency and mitigate that penalty can depend on the particular
agency action in questioBeenotes 99111 and accompanying text.

55 U.S.C§ 1204(aj4) and (f)(2)(B).
61d. § 1201(a).
72018 Annual Reporsupranote? at 1.

8 See generallyGovernment OperatiorSBubcommittee Hearing: Effects of Vacancies at the Merit Systems Protection
Board Transforming the Federal Government to Protect America from Terrddearing Before the H. Comm. on
Oversight and Reform, 116 Cong.(2019)

Congressional Research Service 1



Merit Systems Protection Board (MSPB): A Legal Overview

Boasyddecisions. Fi nahlel ye f ftehceto foefp otqht ® elxamcmlo h e Bo ¢ r d
me mber s .

Creatwifoh he MSPB

The origins of the MSPB may be traced back more
practice of political p%Unrdoens gehiel "t hhe¢t Emdest ald g
in the first ccfetdeamdlodyedhs Rempabdnd went, depen
service and changing administra®lino nrse,s proantshee rt ot hta

“strong discontent with the @gecrupstiom afidpubkid:
empl o y'MEonnt g raessssedpi thke Serviales Acknown 1883t he Pend
which general-bygsedeaysetiem fneri ®Moregspedefakbatip
the Act established a Civil SerPriecsei deonmmmiisms i on (

pparing suitable civil service rules for open, «
empl oy’@ewetr. t he ne,xtCongwm edsesc aedneasct addadds i ngnal m
issuesmsemnmnicth misring, due procasversghpersoamdecdppe

and the CSC played an increasingly*larger role i

Evensesmeg mbers of Congress and totehgnbatapyessedct
of the civi®Onsee reveincter casfly scthrdimst. isctirsunc t ure invol ved t
simultaneous handling of df&Ad 9 B&miadle armedpnordtit ecdi c a
described the 1ssue

At the present time the Civil Service Commission has a varidiynaotions. . . The CSC

mustnow simultaneously serve as a management agent for a Predigletet] through a

partisan political process as well as the protectidhe@mmerit system from partisan abuse.

The Commission serves, too, #¥ provider of services to agency management in
implementing personngirograms, while maintainingufficient neutrality to adjudicate

disputes between agency managers and their employees. As atrésult, Co msni s s i on’
performance of its conflicting functions has sufferéapected to be all things tdl a
parties—Presidential counsellor, merit wa t ¢ hednpl@yee”protector, and agency
advisory—the Commissiomas become progressively lesedible in all of its roled’

In response to these andCiovtihle rS eirsvsi IcBeR AR et domr gnr eAscst
most comprehensive reform of the civil service s
legal framework governimAsthparfeddrahici velfoam, w

9 SeeMichael Boglanow and Thmas LanpheaHlistory of the Merit Systems Protection Boa#dreDp. CIR. HIST.
Soc’y 109,109(2010).

VSeeU. S. Ci v. Ser NAs 9 6fdetten Carriers, 413 N.S.t54857 (1973).
11 Elrod v. Burns, 427 U.S. 347, 354 (1976).

12 Act of Jan. 16, 1883, cl27, 82,22 Stat. 403 (1883).

BBSeed.

14 See, e.glloyd-La Follette Act, Pub. LINo. 62336, 37 Stat. 555 (1912); Veterans Preference Puib. L.No. 78
259, 58 Stat. 38{1944);See also generallROBERTG. VAUGHN, MERIT SYSTEMS PROTECTIONBOARD: RIGHTS AND
REMEDIES§ 2.01 (2015)

15See, e.9S.REP. No. 95969, at2-4 (1978)

16 Seeidat 5.

171d.

18 SeeCivil Service Reform Act of 1978,Ub. L. No. 95454, 92 Stat. 1111 (197.8)
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Board Composition and Terms o

As notetdha bBoaeisd sts o f—at hCrheaei romeamnmb,e ras Vi ce Chai r m:
me mb-earl Il appointed by the Presiden®Nwitmothe advi
than two members may be ad*lenr eonrtdse ro ft ot hsee rsvaemeo np o
me mbmustave demonstrated ability, background, tra
“especialltyo qcuaarlriyf ideudtf utnfeBthiodSwRBr snf f i ce of each Bo
member is seven years 2°Whhn tseittehd mige amontayboenr ene wa b |
reappefheedyac asreateenmmg r may continue to serve on
additidfahoysarccessor’Boas db enembap mamintkteeod have f o
removal pr otbeec triecommo vaendd buoyam yffbe Pmedfifdemency, ne gl
or malfeas®hce in office.

Whihe three Board meimb earl$l y ncanksge sdhie¢ y(Shivaeifirema n
Boairsd t he chief execut jrvees paonnds iabdlnei nfiosrt thmatnidvlei nogf fi
the Bweaodganipzeartsioomn ediT Hpdo L e c Chissi rtmasgke dfi avigrh h
the Chaiffummamnti ons duringamdPuernicneg, tdhies aabbisleintcye, oorr
of both the Chairman and Vice Chairman or vacanc

19 SeeReorganization Plan No. 2 of 1978 Fed. Reg36,037, 92 Stat. 5788 (1978¢pinted at 5 U.S.C. § 1101 note,

which bifurcated the responsibilities of the CSC. Reorganization Plan Nundesighated the CSC as the MSPB and

the three CSC @nmissioners as Board membe3ee d. at 36,038The plan also established OPM under a director

appointed by the President with the advice and consent of the Seeate.at 36,037. While the plan originally

divided the functions of the CSC between OPM and the MSPB, the CSRA codified this trad$tethaT articulated

the characteristics of S$ebVaughsuprandteld adjudicatory authority.

20 Civil Service Reform Act of 197&ub. L.No. 95454,88 20105, 92 Stat. 111,1118-44 (1978).
2l Seeid

222018 Annual Reporsupranote?2 at 8

235 U.5.C.§ 1201.

241d.

2d.

261d. § 1202(a)(c).

271d. § 1202(c).

281d. § 1202(d).

2%1d. § 1203(a), 5 C.F.R. § 1200.3(l$ee als®”ETERBROIDA, A GUIDE TO MERIT SYSTEMS PROTECTIONBOARD LAW
AND PRACTICE 9 (35th ed 2018).

35 U.S.C. § 1203(b)
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The MSPB hears and adjudicates matCtSeReAm dwibtyhi n 1t
any rotshteatrwmtl @, HFhe eBwdmdimwmmintains both origina
jmisdiction over cases. The Board has original

Counsel for corrective and disciplinary action,
Executive Service (SES), andagetrhasaitnaddcdivarserptt
judges®(MLdages involving its original jurisdict
initially rather than reviews an agency decision
any action atbhlaet triak twhpapeBag anyl et aonteegulation by
applicant f*Frore nepxlaonypniédentdaoi sgemctlyo remove OT S U:
employee for more than 14 *days may be appealed t

311d. § 1203(c).

32 Butsee5 C.F.R.§ 1200.3(addressing certain decisionmaking functions in the event of a vacancy or recusal, but only
in cases when at least two Board membezgsraoffice).See alsanfra discussion on effects of an absence of a
quorum, notes 15263 and accompanying text.

35 U.S.C. § 1212(a).

341d. 8 1211(b). Similar to members of the MSPB, the Special Counsel may be removed by the President only for
inefficiency, neglect of duty, or malfeasance in office.

31d. § 1212(a)(2).

3 |d. § 1214(b)(1)(A)(i).

37 See Reorganization Plasupranote 19,8 204.

38 Whistleblower Protection Act of 1989, Pub. L. No. 117 § 3a), 103 Stat. 16, 19 (1989).
395 J.S.C. §1204(a).

405 C.F.R. § 1201.2.

415 U.S.C. § 7701(afee als® C.F.R. § 1201.3(a) (identifying actions that are appealable to the MSPB, including
adverse personnel actions, specified retirement decisions, and reductions in force).

425 .S.C. § 7513(d).
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Cases may be heard byr eBfoearrrde alme tnidboedkdsd sdeinrpel cotyleye,s ocr:
“admi nvetjiUAdeltssypiadjlddi cate andiiosnsud ni mwiatsieas] idev
correadatidie cdimp I*Andan yn i sutdr gaedsij .v eciajsactss wen di nist i al
decisionBowmdaeppdlhlea t*Onjcwer dediidteidon.an initial de
appealed toWhhke fndd h BABYd.and administrative ju
licensed to practice law, administrastiovfe judges
ALJM. ALJfor maxpymphnly be r¥®moved for cause

Limits on Board Jurisdiction

The MSPPBurisdiction does not depend solely on th
requires consider a¥FHorn eoxfa mphlée ,paairithleyiatBynavtoall v e d .
adjudicate apmpadedodd,egeuvredymmwarle st dtni g ade or
pay,s msnpdesi ®r omor e t hlhhams Ideadmylsi mited by statute
specified employee

X individuals in twheo aaompatoitt iswe vsiemrgviacer obati

period or who havé compkated@anc¢nyoeas servic:
x preferen®ien etli @ sd* avehpotechda ve completed one yea:
current seomvtiimaoius an executive agency, the P
Postal Ratga€@€dmmission

“See,egid § 7701(b)(1) (“The Board may hear any case appealed
law judge appointed under section 3105 of this title or other employee of the Board designated by the Board to hear
such cases . . 7))

44 See2018 Annual Reportsupranote2, at4. The MSPB does not employ ALJsLJs fromthe Federal Trade
Commission, the Coast Guard, and tmiEbnmertal Protection Agency adjudicate cases pursuant to interagency
agreements.

451d. at 6.Unlike ALJs, who are appointed by agencies with OPM approval or from a list provided by OPM pursuant to

5 U.S.C § 3105, no specific statytdrasis exists for theppoiriment of administrative judges. These judges are

appointed pursuantthe BoardCh a i r man’ s g e n e5UaSIC. 221804 o r @ tp p o persdneeliss u ¢ h

may be necessary to per fSeeYanmghnstupeanofedsa8Glons of the Board.

%SesbUS C. § 7521(a) (“An action may be taken against an admi
established and determined by the Merit Systems Protection Board on the record after opportunity for hearing before
the Board. ”).

7See5sC. F. R. § 1201.3(a) (“The Board’s jurisdiction does not
decision taken or made, but may also depend on the type of federal appointment the individual eegeived,

competitive or excepted service, vither an individual is preference eligible, and other factors. . . . [T]he source of the
Board’s jurisdiction should be consulted to determine not
but also the limitations as to the types wipoyees, former employees, or applicants for employment who may assert

t hem. ”) .

483ee5 U.S.C.§ 2102.The competitive service generally consists(df all civil service positions in the executive

branch, except positions thate specifically exceptefrom the competitive servidgy statute positions requiring

Senate confirmation, and positions in the Senior Executive Service; and (2) civil service positions not in the executive

branch that are specificaligcluded in the competitive serviby statite.

“¥Seeid. 82108(3. The term “preference e\Vetergns dnd soihe ofthefrfamily t o s peci fi e
memberssuch asan unmarried widovandthe wife or husbandf a sevice-connected disabled veteraRreference

eligibles in the excepted service qualify for MSPB revigwnajor agency disciplinargctions such as removair

grade redation after one year of servidel. 8 7511(a)(1)(B)

50 Seeid. § 2103 The excepted service consisfscivil service psitions thatire not in the competitive service or

Senior Exective ServiceSee als® C.F.R. pt. 213identifying positions in the excepted service).

2
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X nomr efer e nicrevdiiedluiagd isb li en t hweh oe xacreep tneodt sseerrvviicneg a
probationary or trial period or who have ¢ omg

cont isneurowisce in an' executive agency.

For other actiornss ,a bhiolwetvye rt,o thheea rBoaanrdd adj udicate
involving individuals other than current employe
invol ving empl oyeeeess,, afnodr meprp leimpalnat s for e mpl oy me:
wasllegedlayepakenladfor? whistleblowing.

An e mpilncymele battigwue ning unit thatagnenerebptygysenppedl
ageBdBmayj or di s c ispulailraernyo vaacled daorent i oonr ipné hger aMSeP B
or puracuoalnlte cttoi ve basmgeogtnian e da gmrd emebmttc ehiptodbodhts

ThE. S. Supreme Court hBoasadjsuor idsedtiecrtrmiiiobhng docvtehra tc etrh
matst er con¥ovraetnma'ddBSDIWPHQOQW RI(WEKBlelDEYdnctuded t hat

the Board does not habstpumcesdfchierctnioitygvicdwat
deter mPhlhe i @murt maintained otnhlayt ) tcheadBloacyd may e

determined thaposntemployggqueired a clearance; (2)
denied or revoked; and (3) whether the employeece

notice of charges, an opportsentptionr bypamdat ¢ c
repres®hnhbBDSVRERQ\HUtVh e U. S. Court of Appeals for

Circuit) ihnotledriparBeQignd n8®fve |l your tt malMs PBi ne d

only lackgojurvidwcthensubytadlearahceagadrd e r mé awnt
also cannot review agency determinations regardi
sensitiv®ét positions.

Original Jurisdiction

Corrective Action Cases

The MSPB haiss dirdatgimmloyar cases brought by the S
personnel actions invol viPArg aeamphlohd db,i tfeadr per somm
applicant fwhoempliogwmentt hat a prohibited person
or is tomabye steackke ncorrect i ¥Ilf abti Spefiem Chan®SC. b
there aregrmamdeonawml delieve that a personnel act.i

515 U.S.C. § 7511(a).

521d. § 1221(a) (authorizingn employee, former employee, or applicant fopymentto file an individual right of
actionallegng reprisal for whistleblowing or exercising a right granted by statute, rule, or regulation).

531d. § 7121(e)(1).

54484 U.S. 518 (1988).

551d. at530.

56733 F.3d 1148 (Fed. Cir. 2013n(bangy, cert denied sub nonNorthover v. Archuleta572 U.S. 10332014).
57Kaplan, 733F.3d at 1151.

%S5ee5US.C82302(a) (1) (defining the term “prohibited personnel
involving discrimination retaliation, nepotis, whistleblowing, and other misconduct).

591d. § 1214(a)(1)(A).
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A Board order to corlr eataca ipreo hmabyi treedj uperes arhre 1 «
indivi dwalposi twoodnl htahvaea ediccpufp ¢thiece hagd not occurr
reimbursemeisfedéor Bbat krbpeenye faintds ,remh¢adtcsdea ]l eapens e
other reasonable and foreargabdmpewnanasttgquenddmd g d

An e mplromere ,e fippl oy e e, or avhplicantdvRasedmpladymen
Boasfd nal order or decision regardiffg corrective

DisciplindmapeAction

ThMSP®8]l so has original jurihediSpeicoinalo v@oau mscetli otnos
an employee for committingl atipmghtilbd tprdo piesisoman ¢
sta,turtwel e, or regulation, engagisgjunmimidscondmct
knowingly and owi Iflafiullilnyg rteof ucsoifpgl yt wé¢ t Spac Boh r do
det er midniessc itphtaith en ys houl dp rbeep atraek ean , wrhiet tiesn tcoo mp 1l a

601d. § 1214(b)(1)(A)(). See als® C.F.R. § 1201.134 (providirthat any Board member may delegate té\ad
authority to decide a request for an idistay of an agency personragitior).

615 U.S.C. § 1214(b)(1)(A)(i)See als® C.F.R.§ 1201.136(a) (providing that an initial stay will be granted by
operation of law unless it is denied within three working days after the filing of the request).

625 U.S.C. § 1214(2)(B). The Special Cesehmay also report his determination and any findings or recommendations
to the President.

631d. § 1214(b)(2)(C).

641d. § 1214(b)#)(A). Corrective action may not be ordered in connection with a prohibited personnel practice
described in 5 U.S.C. § 2303(b1), relating to a knowing violation of a veterans preference mgeint.See5 U.S.C.
§ 2301(e)(2).

651d. § 1214(b)(4)(B)(i).

661d. § 1214(b)(4)(B)(). See als®é CF.R81 209 . 4 (e) (defining “clear and convincin
measure or degree of proof that produces in the mind of the trier of fact a firm belief as to the allegations sought to be
established”).

675 U.S.C. § 1214(g).
681d. § 1214(c)(1).
691d. § 1215(a)(1).
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t he e mphlaotyeiencl udes his determinaPiben a@ampla st at
and statement are then preéented to the employee

Upon receipt of a complaint, the employee is giywv
furnish affidavits and ot her do’cTuhnee netmaprlyo yeevei diesn c
also entitledytanbaneygpoes o nthae dh eracrpirnegs ebnet fact ri ev et, h
MSPBr an ALJ deBoiagandddee dvrb y ttelne deca sdomy tchfatanyecl
final order impofing disciplinary action.

AfilB@aard order may pBsovideovhdr armdeampli opeda n gr ac
federal employment for up t@8Thfei vRo ayreda rma y saulsspoe ncs
civil penalty not to exceed $ Ine0d0 0d,i socri palniyn acroymb i
actibnsgeneemplogee who is subject to a final or
maytebn judicial review of the order in the Fede

Informal sfHerarGamrgeer Senior Executives Remove

A careetre ea pwphooi ni s r e mfoovre dl ef srso mt Hehre fSWEISl'y success f
manager is entitled to an inftohMB®PHBThearing befor
appoimyesgpmear and present arguments at such a h
delayed as a r’%Bsuthleti gohft tthoeh shmerairmifnogdmae s not pr ovi
appoiwntadei ght to appeal a rethoval from the SES t

Adiomgainst Administrative Law Judges

The MSPB also htaisonoravenrn aadet¢tina iasgmhmams ALJ , such

as removals and r AmcALdnswhionfgrcade sachpaygtion
incdgdtiheans whe #sgecnoccrypl aint arnedp rtehsee nrtiegdh ti nt oa nb eV
hearing roh WHefeo rdee s ghoa¥tFehde AMIBII.h whr s tihses ucea saen i s
initial decision, whiclh may be reviewed by the F

70,

g,

721d. § 1215(a)(2).
3.

741d. § 1215(a)(3)(A)(i).

7S1d. § 1215(a)(3)(A)(ii), (iii). In accordance with the Federal Civil Penalties Inflation Adjustment Act Improvements
Act of 2015, Pub. L. No. 1124, § 701, 129 Stat. 584, 599 (2015), the new maximum civil penalty is $568Givil
Monetary Penalty Inflation Adjustment, 84 Fed. Re§88 (Feb. 22, 2019) (to be codified at 5 C.F.R. pt. 1201).

761d. § 1215(a)(4). A party aggrieved by a final order in a case involving the Hatch Act and the political activities of a
state or local government employee may obtain judicial review in an@pieofederal district courSees C.F.R.
§1201.127(b).

775 U.S.C.8 3592(a)(2) Seealso5 U.S.C. § 3594(b) (providing that a qualifying career senior executive who is
removed from the SES as a manager is entitled to guaranteed placement-8E8MB815 positionandis not
removed from the civil service).

781d. § 3592(a).

g,

801d. § 7521(b).

815 C.F.R. § 1201.139(b).
821d. § 1201.140(a)(2).
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ThMSB isphehdagemepysed disciplinary action again
determines that an agelGyodbacaesd¢c abds shhedn gholdd ¢
the standard that the Board must find to sustain
invol viort g emo sefihlpdeonypel cosy.e es who amemhei s hef ®Hhds SH
the applicabl%sstwanddarpd oimsotca ushd® efficiency of f

An ALJ who 1is subjecatutthoo rai zfiinnga la Bpomaenpdo tsheddm iasgi eonnc
judici dle froaFwiddewr e 1% Circuit

Appellate Jurisdiction

A qualifying employee may spbmmitaatn dfprpocre hepdy y mbh a
action that is appealtahluewrt e, t HEoBeguidmmhadprS any
7513(d) of title 5, U. S§S. bCGada,s ep @rfmimtusb ¢agnec daumd ol, o y
removal, suspension for more thawubd ddys80 adaysd
or fl@esappeals haicst iavhePddoh itshet ype of action is ofte
“chapter "Ubdact$Soation 4303(e) of tremeved UrS. (
reduced iwmsgrafleutbecaept aabllagperad f asg mamatyico matyo t h
MSPBThis type of actsia‘crhaipst ea f’4én accdsicomidbmad aho

appeals a personnel action to the Board is entit

Once an appeal 1is f1ilhed, Botolre eataesimmdmiaby hba KEdr drb
administ rfaotri vhé¢Mapruidngge t i al decision rendered by th
administrative judge ’sgefnienraall ldye cbiescioomme,s utnhlee sBo aar d
the Director of OPMwifihen A0pdaysiafitofrop rtrhece ¥i € wn
Board reopens and recons®Odeer sBotahred cmaesneb eorn matys gorw
petition for review or otherwise miAdelet the full

d e ciissi orne qbuei raecdt etdo upd>n by the Board.

An ag’'enpgr s onn eble ascutsitoani niesd toohy ysubsiantsabuppodete
casienvol ving samacmplpod pbdbd ¢ per fnoddremaamocee, oofr tbhye a vp
in oalhles, csauscehi av ot ko s g Ani sacgdenndeugmtdiyotm be sustained

85 U.S.C.§ 7521(a).

84SeeD e p of Health and Hum. Servs. Haley, 20 M.S.P.B365, 367, n. 3 (1984hoting the difference between

“good cause” and cause asr widd” promote the efficiency of

8Sees U.S.C. § 7513(a) (“[A]ln agency may take an action cove
such cause as will promote the efficiency of the service.?”

865 U.S.C. § 7703See als® C.F.R. § 1201.14(describing the availability of judicial review).
875 U.S.C. § 7701(a).

88d. § 7513(d).

891d. § 4303(e).

91d. § 7701(a). Thénearingguaranteed by 5 U.S.€.7701(a) is derivedrom the nature of civil service tenured
employment and the Fifth AmendmaerittheU.S. Constitution.For further discussion of the right to due process in
connection with such employmesgeCRS Report R44803he Civil Service Reform Act: Due Process and
MisconductRelated Advese Actionsby Jared P. Cole

%15 U.S.C. § 7701(b).
%214, § 7701(e)(1).
%3q.

941d. § 7701(c)(1)Seealso5 CF.R. § 1201.4(pjdefining“substantial evidenéeas* tjhe degree of relevant evidence
that a reasonable person, considering the recardvdmle, might accept as adequate to support a conclusion, even

«
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t he sdhppvadi)ad ramft uiln etrreorappdgemecponaceoedut e in arr
s dectihsti drh;e (d2) i s ipam hwabsi tbeads epce remomd)lt per act i

1si1on was not ®in accordance with 1 aw.

o =
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general, an agency must estadbldbal tdrge dfachio
erse perFonnel btbpreemcgpmmuder ancetdotf the ev
charged Sercdwmatesdaddildmmskhe taw eneenx utsh a t conduct a
ciency of Ftilmealcliyvi It dseemrowgischec.n t mu ¢ h atont he pemnal
e mipsl oryeea®s onabl e .

= O = QO oo =
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a

a member baf magi wmmlelreccitsievse a ri ght to appeal a |
ot i at epdr ogcreideuvraen crea t hMS P B ,h aann t ahrr bpidtgrhat thdere snaunset @
ndar ds ubfs tmpmadadfal evidence for unacceptable pc
ponddhendenef for othehapethenehrdcapophses.
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ies imposed by an agency for actions invol
RXJODPDWHWWHUDQV $GPLQL\BWUED WiLIRi&Qtsc [suchadit ory auth
final action onchadesrshwiabhi hiiystpumod
mposed on anagempdpgeerWhhksitome hBoard

edgnad atgleante ntt hleo fwfoorhke e f addr 8 he maintenance
ts members are not among i1its functions, i
e a penalty when it determines that the p
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, chhrararbitrary, ®Nopriingi d¢thsa,t drhiwnraeia shorm
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rs include the mnature and seriousmness
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though otherreasoa bl ¢ per s ons mi g hl201.4(g)defining“prepdniierance of the dvideRas  §
“ tflhe degree of relevant evidence that a reasonable person, consideracptid as a whole, would accept as
sufficient to find that a contested fact is more likely to be true than tintrue

95 U.S.C.8 7701c)(2). See als® C.F.R. 81201.4(r)( d e f iharmful grroi*“as“ d]rror by the agency in the
application of its pcedures that is likely to have caused the agency to reach a comdifferent from the oné
would havereached in the absence or cure of the erfor) .

9% SeePope v.U.S. Postal Sery114 F3d 1144, 1147 (Fed. Cir. 1997) (discussing factors that beusstablished by
an agency to sustain an adverse action).

71d.

985 U.S.C. § 7121(e)(2Bee alscornelius v. Nutt472 U.S. 648 (1985) (holdirtgat an arbitrator must apply the

definition of“harmfulerrofi n MSPB r e gul at i on serrotr ipfolléwing pfocadires harmedthea ge ncy ’ s
employee).

®These actions are generally taken under chapter 75 of tit:
provides for removals, suspensions for more than 14 days, reductions in grade od fiagtpaghs of 30 days or less.

1005 M.S.P.B. 313 (1981peecals&J. S. Postal Serv. v. Gregory, bDdglasU.S. 1, 8
decision as establishing the “general framework for review

101 SeeDouglas 5 M.S.P.B. at 3228,
102|d, at 32627.
103d. at 33132.

1041d, The Board identified the following 12 factors as relevant for consideration in determining the appropriateness of
a p e n(3)he nature &nd seriousness of the offense, and its relatios ¢onployees duties, position, and
responsibilities, including whether the offense was intentional or technical or inadvertent, or was committed
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The Board 1indi ¢satseedl etchtait@ mmo fatgeenmpaymp 1 t y must 1 nv
of the relevant fa®tors in an individual case.
Penalties imposed by an agemcuynfiocreptabdbrspentfol
under chapter 43 of title 5, UMy W LUbKMRENL Yray not
063% the Federal Circust | mgisffatneoed hhat orlye sd@gR
actions should be distingui Wede fimamta etxipdms nierv
the legisftatpievaed ehdil syt cordyudt isdmsn dtalhalts tofe review are
under chapter 43 and . . fgitvhea td etfheer eMiScPeB taon dt hteh e
each agency sfpehfoemphoyet’n dsghdssmdntt hef aigtesn c
personnel naeredd¥. and stand

The Feder alt hCaitr caulilto wniontge dt he Board to mitigate p
would give the agency mor ¢°Tahwet lcoruirtt yh atblsaerh s@dregr e
43 prescribes certain sstsandavpdyvinkbamidoonducapphk
lighter burden of prOlff CGongnasshsmi mniagrhdaedi we tn own
of agen’by actei Board, t‘Gengoagy s hnewtwhatedt o say
de s th e

Di scrimination

Cases involving an adverse personnel action and
review by both the MSPB and the EquaMWhEmpl oyment
an employee or applicant for emplkoymamttl hasctboan
that may be appeal ed taot tthhee MSaPsBi sa nfdo r( 2t)h eb ealciteivoe
discrimination prohibited by certain federal ant
action to the Board, whieh iwidile demd det’dboa php e dlea

maliciously or for gain, or was frequently repeat@);the employes job level and type of employmentgianding
supervisory or fiduciary role, contacts with the public, and prominence of the po&fidne employes past

disciplinary record(4) the employes past work record, including length of service, performance on the job, ability to
get along wih fellow workers, and dependabilit{) the effect of the offense upon the empldgembility to perform at

a satisfactory level and its effect upon supervisoosfidence in the employ&eability to perform assigned duti€s)
consistency of the pertglwith those imposed upon other employees for the same or similar offéf)sesnsistency

of the penalty with any applicable agency table of penal@@she notoriety of the offense or its impact upon the
reputation of the agenc{®) the clarity wih which the employee was on notice of any rules that were violated in
committing the offense, or had been warned about the conduct in quésdippotential for the employ&e
rehabilitation;(11) mitigating circumstances surrounding the offense suaghw@sual job tensions, personality

problems, mental impairment, harassment, or bad faith, malice or provocation on the part of others involved in the
matter; and12) the adequacy and effectiveness of alternative sanctions to deter such conduct irethy thiur
employee or others.

10514,

106 An arbitrator is similarly restricted from modifying a penalty imposed by an agency in a chapter 43Sasjang.
Horner v. Bell, 825 F.2d 382, 390 ( Fed from@idemotiontda8 7 ) (
transfer on the grounds that an arbitrator “must app

107769 F.2d 1558 (Fed. Cir. 198%grt denied 475 U.S. 11081986).
108| jsiecki 769 F.2d at 1564 (quotirg} REP. No. 95-969, at 45 (1978)).
109d, at 1565.

110|d.

111 |d

1125 U.S.C. § 7702(a)(1B). The relevanantidiscrimination provisions ar&ection 717 of the Civil Rights Act of
1954 (42 U.S.C. § 2000E5); Section 6(d) of the Fair Labor Standards éfc1938 (29 U.S.C. § 206(d)%ection 501
of the Rehabilitation Aobf 1973 (29 U.S.C. § 7915ections 12 and 15 of the Age Discrimination in Employment Act
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The Bsoadedci sdicand“mict cad”’maays be appealdowoveth,e EEOC
the individual does not seek review by the EEOC
Boasddecision, omeat jdaddics dd ybeeviewable.

An empl oyee bianr gaauionoiinlgewh 6 i swd £ gafSf ¢ htaead hey a proh
personnel prdoeftirademanya trodoimsien gt he matter under a s
negotiated grienvoatn cAntphreanpe duyreee, wthwt s el ects a ne
procedyreemuest that MSPBnakvifewi ashomrbitrator

Judicial Review

Under 5 U.S.C. § 7703, federal empdvwgrssl]l vr appl
affeca efdidbeayld eeri si on of t hjeu MS®PBA'iHhryesvwisewitn on als
specifies the judicilal gtopeemltfioom tfhoemsadp addei cciisail o mr s
filed in the Federal Circuit widhnatbtbOdedafsaaBoe
final $Fké¢sFodemabktCexamine these cases under a
deferentialb tett h"NMaviS8e® Bsome ci ficalliy, rteljari Fede rt ol
review time tthesmhlotlads eusn 1 a wf whh hasryd agem cays iacdd i on, f
or conclusions found to be:

(1) arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law;

(2) obtained wthout procedures required by stafutale, or regulation &ving been
followed; or

(3) unsupported by substantial evidete.

Under this s thien dawpdr ebnfies r Goeucrotg,n itz ed t'haabihit Fede
to review the mer fetxst roefmeMSYPABn adrehcei veG oounrst ihsas f urt
e xlpained, in examini Yitg itsh emsoct MSoPrB tdheec i el doenrsa, | Cir
own judgment fo¥?Atherdofigtihe BberHederal Circuit

of 1967 (29 U.C. 88 631 and 633a); amadhy rule, regulation, or policy directive prescribed in these statutes.
1135 U.S.C. § 7702(b)(1).
141d. 8 7702(a)(3).

1151d. § 7121(d) Selection of a negotiadegrievance procedure does not prejudieeright of @ aggrieved employee
to seek review of a related adverse action by the MSPB.
1161,

1171d. § 7703(a)(1). Section 1295(a)(9) dfe 28, U.S.Code provides that the Federal Circuit shall have exclusive
jurisdiction of appeals from MSPB final orders and decisions pursuant to 5 U.S.C. § 7703(b)(1) (relating to Board
orders and decisions not involving disaination).

1185 U.S.C. § 7703(b)(1).

119 However, the Federal Circuit generalgviews theM'S P Bdeaisions abotits ownjurisdiction without deference.
See, e.gMorse v. MSPB, 621 F.3d 1346348 (Fed. Cir. 2010) (judicial review over Board decision that it lacked
jurisdictiontohearacaseoncerning the Federal Aviation Administration’s
age requirement for employment as a Federal Air Marshall).

1205 U.S.C. § 7703(c)See alsdledo v. OPM, 886 F.3d 121(Fed. Cir. 2018) (quotin§impson v. Office oPers.
Mgmt., 347 F.3d 1361, 1364 (Fed. Cir. 2008)onsol. Edison Co. of N.Y. v. NLRB, 305 U.S. 197, 22938) (Court
states that for purposes of 5 U.S.C. § 7703(d)stntial evidence isuch relevant evidence as a reasonable mind
might acceptasadeuat e to support a conclusion.”)

121Seel.S. Postal Serw. Gregory, 534 U.S. 1,-8 (2001).

122 Sedd. at 7 (citing Motor Vehicle Mfrs. Assn. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43)1983)
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decisions. AcMSBER imep drot ,a R2Wadr9 tthhe pasdte rfadw Cyiea u
afrfmed Board decpiesricoennst ionf 9t3h % oc a9%s6es it reviewed.

Courts have also acknowledged that the CSRA, as
exclpuirvedicti oMSPBell eampp’iHwlwsy er, one central exX«
this exclusivity, found adfhnddradSied®v Sl €Cing &FI70DQ&gat
of federal antidiscrimination laws in®connection
Foll awMRB dedims i miked case, affected employees n
federal district court®Disdthet thamtthe vF e dve maly
the petitioning federal employee, asraliasttadct co
claims under a de novo standard (i.e., affording
MS P B%

While this special jurisdictional rule for mixed
grappled with i1its apptlacadsi.onTwon rae cvearrti e uyp roefmec i
ORHFNQH&UnYMHAMRIOBHVYLW 6\VWHPV 3 URWHSWhRQ FROWG i s sues
courts have conftrhpentledi withewvesweof MSPB decisio

cas®Bhe Co®ORHFN@HUIi dered the phepetrh¢guBoaidldifomi
mi xed case on sPrAdchdhbghlFeground Circuit generall .
appropriate forum f ori fr etvhice wWSwPaB dtihsemidsissetdr iac tmicxo
mer,ot keorurts reached varying concl ushM® BB fwart h r e :
procedur®l nORWHEN@HU or mer Labor Department empl o]

claim with the agency, andrmheatmegl D6me was paobds
employee filed her case with the MSPHn tlut the F
unanimous opinion written by Justice Kagan, the
in 5 U.S.C. § TemOhMS PBddbhel deshat mwhked case, t he
123S5eeMSPB,FY 2018ANNUAL PERFORMANCEREPORT(APR)AND ANNUAL PERFORMANCEPLAN (APP)FORFY 2019

(FINAL) AND FY 2020(ProPOSED at 13 (Mar. 18, 201Mttps://www.mspb.gov/MSPBSEARCH/viewdocs.
aspx?docnumber=1598039&version=1603838&application=ACRQBAT

1245eee.g,E1 gi n tef TreaBuryp567 U. S. at 4134; Lindahl v.OPM, 470 U.S. 76877375 (1985);Perry v.

MSPB, 137 S. Ct. 1975, 1991 (2017) (Gorsuch, J., dissenting) (dissdnsitiges address idea that Congress intended

for civil service issue$o bedecided by the Federal Circuit so they might be subject to a uniform body of appellate case

law).

1255 U.S.C. 88 7702, 7703(}).

126 3ee id.

127 See, e.gUnited States v. First GitNational Bank, 386 U.S. 361,368967)( e x pl aining that “review d
me a ithat the court should make an independent determination ofghe u e s ” a n d givelanysdedal “not . . .

weightt o t he [ pr i o rtheadministtativeagemy).t i on o f ”
128 SeeKloecknerv. Solis, 568 U.S. 41 (2012); Perry v. MSPB, 137 S.Ct. 190%7)
129Kloeckner 568 U.S. at 44.

130 Seee.g.,.Downey v. Runyon, 160 F.3d 13%45(2dCi r . 199 8 ) ( “ TrhtkeIC8RAIthat suggestsh i n g

that judicially reviewable actions under [§ 7702(a)(3)] are limited to decisions on the merits. . . . When the MSPB

issues an adverse ° fcdmmcerdreicng iaon”casre’ fumder osredcetri on 770 2 (
discrimination s hall ChBalleftindveM&PB, 73&F.2d 124412464%(Fed. Cio. 198%) . ~ )

( The language of 5 U.S.C.S. § 7703(b)(1) strongly stigge t hat unt i 1 disbriminatiencasease of a “ mi x
reached by theMSPB], procedural or threshold matters, not related to the merits of a discrimination claim before the

MSPB, may properly be appealed to fRederal Circuit]’ ) .

131 Kloeckner 568 U.S. at 47.
1321d. at 48.
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review i1is the district court, irrespective of wh
procedur®l grounds.

The ColHUWU\e mpl ojadlitci@l review, ofcaimhtaxreldy cians e app
situations where the MSPB dismi*Tsreadlia iomsad 1fyqgr 1k
courts had commonly hehadthot twhedi i EhddevmdplpcOprdat
court to hear ¥IhmBMHYJUw S pPe€enfusaBeseau employee r
that he would be removed fY°Afaitbistpeséempbayéerarp
agency reached a settlement involving suspension
employee appead¥The tMSPBhd oMARBshatepahatdewmml dy ®en
service was,therediboaey, notndan issue t h 3% the Boar
The employee appdaBledCohetcaoade Avppetehes ofofCotl henbi a

(D. C. ,Cibructuitthhe court transfei®red the case to th

In -22 dbecision penned by Justice jGuagméimtzhet he Su
D. C. ¢9Sricmi il tORHENQHUWs Coopuirnti on hingedfonhhets inte:
statutory language in 5 U.S.C. athi ¥d 02pgmlnimedse r whi
onwhien an YMmpl hpse been affected byPDPhWDSESEWDONn whi
WR NWOKB%@{ B alleges . "MWh l&i ¢« hrei filendetriadn.gover nme
r purposest hafcddhe scorct ioomltye si fa tilmaxyeedmpcpaesaeb e
thét BeatCdyrt rej &%l tnesd etahdi, s tahreg WCnoeunrtt. decl ar ed
nguage, whoatt wihaattt etrhse iMEEB dbout i1its ability t
t“hae nature ’oHOmPa € mlp ¢ “odlyf@fde cbteeedn nb y[ aapmp eaacl taib 1 e ]

e [MBPB]this case, s spension and removal).

e Court also reQFNRQHMIN fiotusnn ddde hhiag i ovhemmn it ¢ omes
ere was nothing 1in the st at’sitnotreyntl atnog utargeea tt h at
risdictional dismissals diflf4Acndddi fgloym, otther
LOFNMQHMJAHWWAc i bodbhsadgmabd tyr ptid et’™MSPMBdasnds for

di s mhagsmi xed case, if an enpdbmpkai dorofh formeus e
action .prtbompthed e mp soyvtinogmagéeéndcgder al "gthtei di s cr i
appropriate forumhfodip¥dictabtomeview

= = e
S0 Bs e ® 00

— = g

In rece
judicia
Af fairs

nt years, Congress has passed legislation
Il review of MSPB deci Dsipands meamtomd tVeke¢ eF ad
Accountability and aWhdissetd eMS PBveap Pa olt ercit

133Seqd. at 4956.
134 SeePerry, 137 S.Ct. at 1979
135 5ee, e.gConforto v. MSPB, 713 F.3d 1111116 (Fed. Cir. 2013).

136 perry, 137 S. Ct. at 1982
137 |d

138 Id

139d. at 1983.

1401d. at 1984.

141See idat 198384.

425ee id.

1431d. at 1984 (quoting 5 U.S.C. § 7702(a)(1)(A)).
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